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O.A.No.158/2021

MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL  APPLICATION NO. 158/2021(S.B.)

Amol S/o Vitthalrao Patil,Aged : 35 years, Occupation : Nil,R/o. Takali, Tah. Motala,District – Buldhana- 443103.
Applicant.

Versus1) State of Maharashtra,Through its Secretary,General Administration Department,Mantralaya, Mumbai – 400032.2) The Collector, Buldhana District,Buldhana.3) Assistant SuperintendentEngineering, Mechanical Board,Nagpur, Vainganga Nagar, Ajani,Nagpur- 440003.4) Assistant SuperintendingEngineer, Irrigation ProjectDivision, Buldhana,Dist. Buldhana
Respondents

_________________________________________________________Shri R.D.Karode, Ld. counsel for the applicant.Shri V.A.Kulkarni, Ld. P.O. for the respondents.
Coram:- Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 05th July 2022.
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JUDGMENT

Judgment is reserved on 30nd June, 2022.

Judgment is pronounced on 05th July, 2022.

Heard Shri R.D.Karode, learned counsel for the applicant andShri V.A.Kulkarni, learned P.O. for the Respondents.2. Case of the applicant is as follows.Vitthal Patil, father of the applicant, died in harness on22.12.2012 (Annexure A-1).  He was holding the post of Veejtantri inthe respondent department.  The applicant submitted applicationdated 02.02.2013 (Annexure A-2) for appointment on compassionateground.  In seniority list his name was included.  In 2014 it was atSr.No.13 and in 2020 it was at Sr.No.9 (Annexure A-3). By letterdated 11.01.2021 (Annexure A-4)  respondent no.2 communicated tothe applicant that as per G.R. dated 28.03.2001 he had incurreddisqualification & his name would be deleted from the seniority list ifit was found that his youngest sister Vaishanavi was born after31.12.2001. G.Rs. dated 28.03.2001 & 21.09.2017 (Annexure A-5collectively) contain this prohibition-
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¼6½ ygku dqVqackps izek.ki= %&

fnukad 31 fMlsacj 2001 uarj frljs viR; >kysY;k deZpk&;kaP;k

dqaVqafc;kl vuqdaik rRokojhy fu;qDrhlkBh ik= letys tk.kkj ukgh- ¼’kklu

fu.kZ; fn-28@03@2001½On that basis the applicant was held to have incurreddisqualification.  The impugned communication (Annexure A-4)stated-
egkjk”Vª ‘kklu lkekU; iz’kklu ‘kklu fu.kZ; dz-vdaik-1000@iz-dz-

20@vkB fn-28@03@2001 o egkjk”Vª ‘kklu lkekU; iz’kklu ‘kklu fu.kZ; dz-

vdaik-1217@iz-dz-102@vkB fn-21 lIVsacj 2017 uqlkj ueqn dsY;kizek.ks fn-

31-12-2001 uarj frljs viR; >kysY;k deZpk&;kaP;k dqVqafc;kl vuqdaik

rRokojhy fu;qDrhlkBh ik= letys tk.kkj ukgh- rsOgk dq-oS”.koh fo ikVhy

¼eqyxh½ ;kaps tUerkj[kspk nk[kyk eqG izfrr Rojhr lknj dj.;kr ;kok-

mijksDr ueqn ‘kklu fu.kZ;kuqlkj dq-oS”.koh fo ikVhy ;kapk tUe fnukad 31-12-

2001 uarj vlY;kl vkiys uko izfr{kk lqfprqu deh dj.;kr ;sbZy ;kph uksan

?;koh-Said prohibition is held to be unconstitutional by the BombayHigh Court in judgment dated 03.07.2019 (Annexure A-6) deliveredin W.P.No.7742/2014.  Consequently, the impugned communicationcannot be sustained.  Hence, this application.3. Reply of respondent no.3 contains inter-alia followingaverments-
Accordingly the answering respondent took the

review as per the directions of respondent No.4 and

informed the applicant that as per the bonafide
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certificate filed along with the application for

appointment on compassionate ground, it appears

that the 5th child of deceased Vitthal Patil is born on

30.10.2002 and in pursuance of the GR dated

28.03.2001 and 21.09.2017 if the third child is born

after 31.12.2001 the employee would not be eligible

for compassionate appointment.  Therefore you are

required to submit the birth certificate of Ku.Vaishnvi

Patil and if so found that she was born after cut off

date, your name will be deleted from the waiting list.

The answering respondent has acted as per guidelines

issued by the State Government in Government

Resolution which are binding on the applicant as well

as respondents.  The applicant has not challenged the

validity of the GR and as such not illegality can be

attributed on the respondents.

So far as judgment cited by the applicant in Writ

Petition No.7742 of 2014 is based on altogether

different set of facts and therefore the finding of this

case is not applicable in the present case.  The

intention of inserting the provision of more than two

children is with intention to control the population of

India.  The applicant is having five children, which

demonstrates he was not concerned with the problem

of population and after cut off date also given the birth

to his fifth child.  Therefore his disqualification for

giving benefits for Government Schemes to him is not

illegal.
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4. Learned Advocate Shri R.D.Karode for the applicant relied onthe judgment of Bombay High Court dated 03.07.2019 in WritPetition No.7742/2014 (Annexure A-6). According to learned P.O.,facts of W.P.No.7742/2014 were completely different and hence noreliance can be placed on this judgment.In para 4 of this judgment it was observed –
4. Under the policy of appointment on

compassionate basis the Petitioner sought

appointment which has been declined to her on the

reason that the policy of the State Government

prohibits public employment to a person who has

begotten a third child after the cut-off date i.e. 31

December 2001.  The policy decision concerning

appointment on compassionate basis is dated 28

March 2001 and it also contains a stipulation that

appointment on compassionate basis would not be

granted to the dependent of deceased a Government

servant who had more than three children.In para 7 it was held-
“Notwithstanding there being no prayer to

quash the said condition as unconstitutional, we

declare the same to be unconstitutional”.
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5. In view of aforequoted ruling of the Bombay High Court theimpugned communication (Annexure A-4) cannot be sustained.Hence, the order.
ORDERThe application is allowed in the following terms-The impugned communication (Annexure A-4) isquashed and set aside.  Case of the applicant for giving him anappointment on compassionate ground shall be considered onits own merits by disregarding the prohibition contained inG.R. dated 28.03.2002 since the same has been held to beunconstitutional. If it is found that the applicant fulfilseligibility criteria, his place in the common seniority list whichhe held prior to the impugned communication, shall berestored.  No order as to costs.

(M.A.Lovekar)Member (J)Dated – 05/07/2022
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I affirm that the contents of the PDF file order are word to word sameas per original Judgment.
Name of Steno : Raksha Shashikant MankawdeCourt Name : Court of Hon’ble Member (J) .Judgment signed on : 05/07/2022.and pronounced onUploaded on :            05/07/2022.


